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SIXTEENTH VOLUME OF THE OHIO REPORTS. 
[By C. C. Carrot. ] 


The result of another year’s gestation of the judicial talent of 
Ohio, is this 16th volume of Ohio Reports. Montes parturiunt! No, 
no—we don’t mean that. No mountains labored, nor is the pro- 
duct a mouse. Four brains, put in position by the Ohio Legisla- 
ture—four select brains, of approved mastery in the science of 
law, and of appreciable intellectual force ; four trained and culti- 
vated brains, stimulated and wrought upon by a thousand others 
appointed to that duty; these four brains have labored, and the 
product is—this 16th volume of Ohio Reports. 

The same Court, the same Bar, and the same Reporter, it could 
not reasonably have been expected that this volume would be 
very different from its immediate predecessor. It has, however, 
characteristics other than its numerical designation. In magni- 
tude, it is one hundred pages less than the 15th, reports nineteen 
more cases, and contains fewer dissenting opinions. The argu- 
ments of counsel are less fully reported, and the decisions of 
Judge Wood are replaced by those of Judge Avery. Besides 
these more palpable points of distinction, we may note that the 
decisions of Judge Read are not quite as redolent, as they usually 
are, of egotism and dogmatism, and that Judge Hitchcock, some- 
times able, and usually respectable, has contrived, in this volume, 
to mystify himself in the extreme. 

Open this volume, my son, and see with how little wisdom the 
world is governed! No, no: I don’t mean that either. Open this 
volume, and see with how much wisdom justice is administered 


Vou. I. x. s.—No. 6. 31 








242 Review of 16th Ohio Reports. 


in the State of Ohio. This volume is the work of four Supreme 
intellects, engaged in culling ideas from certain understood sources, 
and forming them into little combinations, called judicial decisions. 
The Constitution of the United States, and of this State, the Stat- 
utes of Ohio, and the common law,—these constitute the recep- 
tacles from which are taken the ideas of which this volume is 
composed. These comprise the system of precepts called law, 
and this volume is a manifestation of that law, and how it is ad- 
ministered in the State of Ohio, or ought to be. If-the Supreme 
Court has other resources than the Constitutions, the Statutes, 
and the common law, where are they? And by what authority 
does it go thither? A Court, not a Legislative body, are ex- 
pounders of the law, not the makers thereof—a discriminating 
intelligence appointed to apply established precepts and prece- 
dents to cases as they arise, and not a despotism clothed with power 
to reject or adopt the law as caprice or discretion may dictate. 

Our Supreme Court, with all its acuteness, solidity and stolidity, 
is affected rather too much with one little weakness—infidelity! It 
does not believe in the common law. On the broad highways, and 
along the more beaten paths, it generally walks by its light; but 
on the appearance of any considerable hardship, entanglement, or 
difficulty, it rejects its guidance. Otherwhere we must suppose, 
it finds a more satisfactory rule of decision. Where, but in itself? 
The Constitutions, the Statutes, and the common law, all failing, 
the Supreme Court turns its eye inward, and out of the fullness of 
its heart brings forth the law! The Supreme Court does not ad- 
minister the law: it enthrones itself over the law; its own egotism 
is a Supremer Court. “ L’etat c’est moi,” said the King of France. 
With something of the same propriety may a Judge of the Su- 
preme Court say, I am the law. 

The institution of this Court of dernier resort, this Court of ego- 
tism, tends, of course, to make confusion worse confounded. Who 
can anticipate in what Court his case will be tried? Who knows, 
or can ascertain the rule of conduct that is, or will be prescribed 
for him? The Constitutions, Statutes, and common law, a man 
may flatter himself that he knows, or can find out—at least so 
much of them as relates to his own case—but the heart of the 
Court! Is not that the heart of man, the carnal heart, which is 
deceitful above all things, and desperately wicked! Who can know 
it ! 

The common law !—why have faith in that? Product of re- 
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mote ages and barbarous times, why should we, in this refined, en- 
lightened, and democratic age, heed its teachings? Is not every 
man’s heart the offspring of the age and country in which it is 
matured and educated ? And is it strange, therefore, that every 
intelligent American should find in his own conscience a code of 
laws superior to the common law—a cumbrous system of another 
clime and time! Let us be governed by such laws as spring from 
the hearts of a free people, and are suited to our condition, cir- 
cumstances, social arrangements, and form of government. Ea- 
sily said, but not quite truae— 


“ For law ’s the wisdom of all ages, 
And managed by the ablest sages,”’ 


and a little too progressive. The common law is at once conser- 
vative and progressive. Precedents are to be followed, but not 
when they become flatly absurd and unjust. When the reason of 
the rule ceases, the rule ceases to be law. Usages and customs 
come to be laws. They are first (the law merchant for example) 
subjects of allegation and proof, and at length pass into universal 
recognition, and become the law of the land. Thus, barbarous 
modes of trial, sanctioned by a remote and superstitious age, have 
passed away, and are succeeded by a trial by the common intelli- 
gence, a trial by jury. The all pervading Feudal System has 
yielded to the “sacred dogma of equality.” And a vast system 
of law has sprung into being from the necessities and conveni- 
ence of trade and commerce. 

Government changes. The extreme of despotism provokes a 
revolution, and is succeeded by the extreme of democracy. The 
religious sentiment intensifies into the extreme of bigotry, and is 
succeeded by an extreme of licentiousness. Social arrangements 
are broken up, and are re-arranged upon another basis. In the 
midst of all, the common law holds on its course ; forced out of its 
channel now and then, it may be, but possessing in itself an irre- 
sistible tendency to return. The common law endures, because 
its great principles are matters of individual concernment ; they 
come home to every man’s business and bosom ; and in its well- 
being, therefore, all are interested. The people are remote from 
the government, and may mistake the forms best calculated to 
promote their happiness, but they are better judges of the rules 
which regulate their intercourse with each other. Revolutions 
are tolerable, so long as the habitual individual rights of the many 
are preserved ; but any form of despotism is preferable to the an- 
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archy that confounds private relations. The common law has its 
channel along the high road of popular recognition, and keeps 
pace with human progression. 

Always to be administered by the strongest heads and the 
purest hearts, has not been the fortune of the law. Through 
weakness or corruption, thousands of wrong decisions have been 
made; but the tendency is always to the right. In the course of 
things, the error is revealed, and the judgment reversed. 

As illustrative and corroborative of some of the preceding re- 
marks, we shall notice, at some length, two cases reported in this 
volume. 

The case of Johnson v. Bently et al. was an action of assumpsit, 
brought on the bank bills of an unauthorized banking association, 
against the individual stockholders, under the Act of 1816, to pro- 
hibit the issuing and circulating of unauthorized bank paper. By 
the ninth section of said act, all such bills are declared null and 
void. The eleventh section makes the stockholders individually 
responsible; and the twelfth section authorizes a suit by the holder 
of such bills against any part, or the whole, of the persons who 
were interested in such bank. 

The Act of 1824, to regulate judicial proceedings, &c., provides, 
that no action shall be brought upon any bills thereafter issued by 
an unincorporated bank. 

This last provision is repealed by the eighth section of the Act 
of March 23, 1840, to further amend the Act of 1816, aforesaid. 

The bills sued on were issued prior to the passage of this last 
repealing act. 

It was decided, Judge Read delivering the opinion of the Court, 
that the action was well brought. 

If the remedy given by the Act of 1816 was repealed by the 
the Act of 1824, the decision is wrong. Judge Readsays: “It is 
not pretended but that the eleventh and twelfth sections of the 
Act of 1816 are in full force since the repeal of that portion of 
the twenty-third section of the Act of 1824, which suspended their 
action.” 

The arguments of counsel are not given. I would like to know 
why the pretence of repeal was not set up. 

Again: “The Act of 1824 did not repeal the Act of 1816; it 
only suspended its action. If it had repealed it, the repeal of the 
repealing act would not have revived it.” By statute, the repeal 
of a repealing act does not revive the former law. 
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The two statutes (16 and ’24) are in direct conflict with each 
other. The remedy given by the first statute is directly traversed 
by the last. By the former statute, the holder “may institute a 
suit ;” by the latter, “no action shall be brought.” Both cannot 
stand. Of course, the former must yield to the latter; but how ? 
Repealed, or suspended? if repealed, then the decision is wrong : 
if suspended, it may be right. It is all about the right use of words. 
The position is easily understood; but what to call it? Judge 
Read says suspended. Let us see: 

“ But it is well settled law, that when the law enacts a thing 
to be done, different from the same thing required by a former law, 
the first thereby becomes repealed, without any direct expression 
of such intention by the law-making power.” * * * “Upon 
general principles of universal law, an old statute gives place to 
a new one.” Judge Hitchcock—Lessee of Moore v. Vance, 1 Ohio 
Rep. 10. : 

“An affirmative as well as a negative statute will repeal a for- 
mer law, without express words for that purpose, if, in the sub- 
stance, it be inconsistent with the former law.” 2 Bibb Rep. 98. 

‘“‘ But every statute is a repeal of all former ones by implication, 
so far as it is contrary and repugnant thereto, without a repealing 
clause.” 21 Pick. Rep. 377. And see Dwarris on Statutes, 678 ; 
5 Pick. Rep. 169,170; 12 Mass. Rep. 545; 7 Conn. Rep. 536. 

Of course the Supreme Court are entirely familiar with the case 
of Milne & Co. v. Huber, 3 McLean’s Rep. 212. It may not be law, 
but it has the merit of being precisely in point; it decides the 
very question. Here is an extract from the decision of the Court. 

“So far as the Act of 1824 was repugnant to that of 1816, it 
was repealed. The repugnancy consists in the latter act taking 
away the right of action given against the stockholders, &c. by 
the Act of 1816; and the question here arises, whether the repeal 
of the Act of 1824 revives that part of the Act of 1816 which 
was repealed by it. 

“ By a general Act, passed 11th February, 1809, it is provided, 
‘that whenever a law shall be repealed, which repealed a former 
law, the former law shall not thereby be revived, unless specially 
provided for.’ 

“ This provision, it is contended, applies only to laws expressly re- 
pealed, and not to a repeal by the repugnancy of the latter act ; that 
the repugnancy does not repeal, but suspends the prior act, which 
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is restored to its full vigor by the repeal of the repugnant act. This 
distinction seems not to be sustained. Whether the repeal be ex- 
press, or by reason of the repugnant act, subsequently passed, can- 
not be material in regard to the question. If the repealing act be 
repealed, it cannot, under the statute cited, give life to the act 
first repealed.” 

Suspension and repeal are both terms used in the law. Repeal 
is wholly a statutory, and suspension mostly a common law term. 
Statutes repeal each other, and changes in the relations of indi- 
viduals suspend remedies and rights. The marriage, for instance, 
of an executrix with the debtor of the estate, suspends the right 
of action (at common law) during the coverture, and which, she 
surviving, revives against her husband’s estate. And I have read 
of 


“A woman having a settlement, 
Married a man with none : 

The question was, she being dead, 
If that she had was gone. 


‘‘Quoth Sir John Pratt, the settlement, 
Suspended did remain, 

Living the husband, but him dead, 
It doth revive again.”’ 

I find, too, in our Constitution, that “no power of suspending 
laws shall be exercised unless by the Legislature.” That is, it 
shall not be lawful for General Cavaignac to declare martial law 
in Ohio. “And the privilege of the writ of habeas corpus shall 
not be suspended, unless, when in case of rebellion or invasion, 
the public safety may require it.” That is, the right of habeas 
corpus shall exist at all times, except in times of rebellion or inva- 
sion, the public safety may require its temporary suspension. An 
act to take effect at one time, is suspended by an act extending 
the time to a later period. 11 Mass. Rep. 405. 

So, I guess, the difference between suspension and repeal is, 
that suspension is temporary, and repeal eternal. A suspending 
act dies of itself, expires by its own limitation; a repealing act 
will not die, or dies only when forcibly struck down by another 
statute. 

I think Judge Read is wrong. “ But it is argued,” says Judge 
Read, “that these notes and bills are void. They are not de- 
clared void by the Act of 1816, but are expressly declared to be 
valid against the illegal bankers.” 

Now they are declared void by the ninth section of the Act of 
1816: “That all bonds, bills,” etc. “are hereby declared null 
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and void.” And they are not expressly declared valid. By the 
eleventh section, the stockholders are made individually “ answer- 
able” for the “whole amount ;” and by the twelfth section, the 
holder is authorized to “institute suit, and recover judgment 
thereon.” It was illegal and penal to issue the bills; illegal and 
penal to “receive and offer in payment,” or to “ receive and pass, 
or circulate” them. In this enactment, the old maxim, which 
makes the receiver as bad as the thief, was not regarded. One 
who passed a bill thereby committed a penal offence; but the per- 
son who received it, with full knowledge of the illegal transaction, 
did not thereby become a participant in the crime. The one in- 
curred a penalty, the other acquired a right ; that is, if he held on. 
By passing it, he, in his turn, completed an offence, of which the 
receiving was a part. The holder, suing, is very like an accom- 
plice, who turns informer, and thereby obtains immunity and re- 
ward. 

In further corroboration of these views, consider the nature of 
the liability. Let the bills be simply valid, and it results that the 
stockholders are liable as partners, jointly. By the statute, the 
stockholders are made liable as in tort actions, not merely jointly 
and severally, as Judges Read and Hitchcock have it, but jointly, 
severally, and plurally—all, one, or any number. 

Again: In construing statutes, every one part is to be made to 
consist, if possible, with every other part. By the ninth section, 
the bills are null and void: do the eleventh and twelfth sections 
make them valid? Certainly, a Court, a little inclined in that di- 
rection, could easily find that the liability of the stockholders does 
not recognize or affirm the validity of the notes, but is in the na- 
ture of a penalty, imposed for a transgression of the law. 

But this article is growing too much upon my hands. I must 
hasten on. The bills sued on were void, because issued in viola- 
tion of a penal statute—(17 Mass. Rep. 281 ; 14 1b. 322; Chitty on 
Contracts)—void, because expressly declared so by the Statute of 
1816 ; void, because issued when the remedy or penalty given by 
the twelfth section of that act, was repealed; void, because made 
so by the Statute of 1824, (of which more hereafter;) void, because 
the repeal of the Act of 1824 did not revive the remedy given by 
the Act of 1816. 

The case of Lewis, Trustee, etc. vy. McIlvaine, is treated by 
Judge Hitchcock as the other side of the case of Johnson v. 
Bently et al. The latter was, in its way, the case of the bill- 
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holder against the unincorporated bank ; the former is, in its way, 
the case of the unincorporated bank against its debtor. The 
latter was a suit upon the bills issued by the bank ; the former is 
a suit upon a promissory note given to the bank. Lewis is a 
statutory trustee, created by special enactment in 1845, and em- 
powered to sue the debtor of the unincorporated association for 
the benefit of its creditors ; and the defendants in such suits are 
prohibited from setting up in defence, that the claims sued on are 
void by virtue of any statute of this State, or as against public 
policy. 

The decision of the Court is by Judge Hitchcock. The Judge 
admits that the promissory note sued on, by the Act of 1816, was 
void; but the decision is, that the Act of March, 1845, appointing 
and empowering Lewis, as trustee, to sue on this void note, is 
valid. Is that a correct decision ? 

The Supreme Court says somewhere, or, if not, it may be said 
anywhere, that void things are no things. Upon nothing at all, 
then, the Legislature has authorized, and the Court has sustained, 
a suit. What, by the consistencies of law logic, is impossible, 
the Legislature has attempted to do, and the Court says it has 
effectually done. Judge Hitchcock says he is no advocate for 
Legislative supremacy. Omnipotence alone can create a world, 
or the smallest fraction of a world, out of nothing. 

By this private Act of the Legislature, rights to property are 
given, and liabilities established, which did not exist before; and 
legal rights of defence are taken away. Without recourse to the 
theory of Legislative supremacy, can such an enactment be sus- 
tained ? 

Judge Hitchcock, though “no advocate of Legislative suprem- 
acy,” introduces a new rule of statutory construction, as favora- 
ble as possible to that supremacy. He has before said, “so long 
as there is a doubt, the decision of the Court should be in favor of 
the statute.” McCormick v. Alexander, 1 Ohio Rep. But in the 
case before us he says, with the emphasis of italics,—“ So long as 
there is any, the least doubt upon the subject, the law must be en- 
forced.” Doubtless there is a difference between “a doubt” and 
an emphatic “ any, the least doubt.” 

There are a great many authorities establishing the rule, that a 
statute will not be declared unconstitutional, unless in a “ clear 
case:” “perfectly plain and clear”—( Yates, J—1 Binney Rep. 423 ; 
“aclear and strong conviction”—(C. J. Marshall—Fletcher v. Peck, 
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9 Cranch.) “The presumption indeed must always be in favor of 
the validity of laws, if the contrary is not clearly demonstrated.” 
Washington, J. 4 Dal. Rep. 18. “Itis always to be presumed, 
that any act passed by the Legislature is conformable to the Con- 
stitution, and has the force of law, until the contrary is clearly 
shown.” Shaw, C.J. 13 Pick. 61. “So obvious as to admit of 
no doubt.” 5 Blackf. Rep. 259. 

“A clear case,” by a great many, I guess by all the authorities, 
is the established rule ; and Judge Hitchcock’s emphatic “any, the 
least doubt,” is original and wrong. 

Any, the least doubt, is a dialectical refinement, no where recog- 
nized in the law. We have verdicts according to the weight of 
testimony, acquittals upon reasonable doubts, strict, literal, liberal, 
consistent, intentional, reasonable, and spiritual construction of 
statutes ; precedents flatly absurd and unjust, and a great abun- 
dance of the inclination of Courts—but no where any, the least 
doubt. 

We have difficulty enough in meeting upon any common ground 
of conviction, however broad. Seldom is it that any number of 
persons take the same impressions from observing the same facts. 
Upon questions of the greatest interest to mankind, all having 
equal access to the same testimony, a thousand different opinions 
are formed. Within the range of testimony in most cases sub- 
mitted to a jury, there is almost always room for difficulty and disa- 
greement. The law loves certainty and broad dictinctions in meta- 
physics. It is sufficiently difficult to box the compass of mental 
conviction with only four points: indifference at the South pole, 
a clear case at the North, preponderance of testimony in the East, 
and reasonable doubt at the West. Power of discrimination be- 
yond that, exceeds even the logical acumen of Hudibras. He 


could only 
‘Distinguish and divide 
A hair ’twixt south and south-west side.” 


Any, the least doubt, must be something less than S. S. West. 

Rules prescribing the amount of evidence which shall produce a 
given amount of conviction, requisite to the disposition of a case 
this way or that, are easy of construction ; but uniformity in their 
practical administration is less easily attainable. The same bal- 
ances are not suspended in every mind. Some are sensitive to the 
gravitation of the lightest ponderable bodies ; others will not turn 
unless larger weights are thrown into the scale. There are the 
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lesser scales for grains, pennyweights, and scruples; and iarger 
ones for pounds, quarters, hundred weights, and tons. Then it is 
difficult to hold the balances exactly level, and give the true quan- 
tity of pound for pound,—there are so many influences opposed 
to honest dealing in this particular. Some minds have scarcely 
balances at all; in others, one scale is held firmly against the 
beam, borne up by every sort of ponderable atrocity thrown into 
the other. The possession of a perfect pair of balances, large, 
strong, polished, ornamented, delicately suspended, and weighing 
truly,is the rarest of good fortunes. Such a mind upon the judi- 
cial bench is the happiest accident that can befall a people. 

For the weights, this fact shall be of a grain’s weight, that a pen- 
nyweight’s, this a scruple’s. A circumstance of a grain’s weight, 
shall justify any, the least doubt. Alas, for the integrity of men- 
tal balances! Any, the least inclination, in most minds, is of more 
than a grain’s weight. 

Judge Hitchcock looks over the Constitution, and finds nothing 
there to which the statute is opposed. He finds that it violates 
no contract ; is not ex post facto; interferes with no vested rights, 
and retrospective laws are not prohibited. “It merely compels 
men to do justice.” “Still it is my duty,” says Judge Hitch- 
cock, “to say that | have doubts of the propriety of enforcing 
laws similar to this, but have at length yielded my doubts in a 
case decided at the present term of this Court. I allude to the 
case of Johnson v. Bently and others.” 

The Judge’s rule would have been easier of application, had he 
signified his doubts against the wpropriety. How many doubts 
of the propriety will demonstrate the impropriety—that is, I sup- 
pose, the unconstitutionality of a statute? It was wrong to leave 
this matter to inference, when the direct averment was just as con- 
venient. Suppose, for instance, the Judge had found the doubts 
on the other side—doubts of the impropriety—doubts in the plu- 
ral—at least two doubts ; and as the size is not mentioned, the rule 
would be in medio veritas, and we should have to presume them 
of the medium magnitude. Why, to half that force the Judge 


_ must have yielded ; not “ at length,” but an instantaneous surren- 


der would have been the necessary movement. Any, the least 
doubt of the impropriety, and the law must be enforced. 

The Judge yielded his doubts, at length, not in this case, but in 
the case of Johnson v. Bently and others, decided at the same term 
of the Court. In that case, nothing was properly considered but 
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the effect of a repugnant and a repealing statute: and whether 
the remedy given by the Act of 1816 was available upon bills is- 
sued during the suspension of the remedy. And if the Court gave 
to a repealing statute the force of positive enactments, which 
were not contained therein; if they held, as Judge Hitchcock 
says they did, that “ the repeal of the law of 1824, set up and gave 
validity to notes and bills which were uncollectable when issued,” 
the more is the pity. It was surely no case in which to yield 
doubts. Especially was it no case to yield doubts of the propri- 
ety of enforcing a statute which was not, itself, nor any thing like 
it, in any shape or form whatever, under consideration. In that 
case there was no private, special enactment, giving to the plaintiff 
rights of action which neither he nor his cestui que trust ever pos- 
sessed before ; and depriving the defendants of certain legal de- 
fences to which they were before entitled. And yet, professedly, 
alone upon the authority of that case, Judge Hitchcock decides 
that that private enactment is valid ! 

It is the decision alone which Judge Hitchcock regards, and 
not one particle of the reasoning by which it is sustained. Judge 
Read manifestly reasons down Judge Hitchcock’s case in advance. 
Judge H. gives him a Roland for his Oliver, and reverses most of 
the positions taken by Judge R. The reasoning of the two cases 
is in amusing conflict. 

Judge Read holds, that the bills and notes which, by the Act of 
1824, were to be taken and held by all Courts as void, were to be 
held void by Courts only, and to be valid everywhere else. 

Judge Hitchcock repudiates this conclusion, and insists that bills 
and notes which are to be held void by all Courts, are void every- 
where. 

Judge Read says, “the Legislature took this evident distinction 
between the mass of the people who might be imposed upon by 
a fraudulent currency, and the crafty banker ;” that the Legisla- 
ture retained the power to furnish relief to the innocent holder of 
such paper, but cut down the banker at once, by declaring all con- 
tracts with him void. 

Judge Hitchcock, on the contrary, can see no difference between 
a note or bill given to, or issued by, an unauthorized bank—al/ 
were void. 

Judge Read holds, that the Legislature has no power to set up 
a void contract, and make it valid. 
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Judge Hitchcock “ doubts the propriety of enforcing laws simi- 
lar to this ;’ but then, having set up a void contract in Johnson v. 
Bently and others,—the masses of the people against the crafty 
banker, as Judge Read has it,—they cannot say that the act is void 
which sustains the bankers against the masses, without disregard- 
ing “ the oath which is upon us, to administer equal justice to all.” 

Judge Read says, that “ men of true tone and temper never evade 
their moral obligations by skulking behind a legal position,” the 
bankers meaning. 

Judge Hitchcock insists, that his case requires nothing from the 
debtors (of the banks) which they would refuse to perform, if they 
had a due and proper sense of moral obligation. 

And so it is settled, that the defendants in Judge Hitchcock’s 
case, are no better than the defendants in Judge Read’s case—both 
equally unworthy of an unbiassed and impartial administration of 
the law! 

These are certainly remarkable cases. The decision in the first 
case is certainly erroneous, but it is not certain that Judge Read 
knew he was wrong. His assuming, as indisputable, that the re- 
pugnant act suspended, and did not repeal the prior enactment, 
looks, it is true, like a large blunder. The decision in the last case 
is wrong, I think, though it is a good deal countenanced by the 
case of Milne & Co. v. Huber et al., 3 McLean’s Rep., but which is 
not cited at all in the case. But, right or wrong, it is pretty clear 
that Judge Hitchcock thought he was deciding wrong. In other 
words, this case was decided in that Court of dernier resort, that 
Supremer Court, of which I have spoken at the commencement of 
this article. There is much in the opinion that is evidence of this. 
The new rule of Constitutional law; the singularity of deferring 
entirely to a precedent very unlike your case, and as to which you 
reject all the reasoning of the Judge, and adopt only his conclu- 
sions ; the extraordinary effort to assimilate the two cases together, 
so that there may seem to be an injustice in sustaining one and 
defeating the other; the little rigmarole about the dangers to 
Céurts in former times, and how it is different times now; and 
then Judge Hitchcock’s idea of “equal justice to all,’ and the 
“ oath that is upon us!” 

It does not appear that the “ wise young Judge” in the Merchant 
af Venice was specially conscious of the “oath that is upon us,” 
yet he conducted himself, governed only by the impulses of his hab- 
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itual integrity, as though he were sworn to administer justice 
“agreeably to the Constitution and laws of the State.” Swan’s Stat. 223. 


Bassanio. * * * And I beseech you, 
Wrest once the law to your authority: 
To do a great right, do a little wrong; 
And curb this cruel devil of his will. 


Portia. It must not be: there is no power in Venice 
Can alter a decree established; 
And many an error, by the same example, 
Will rush into the State: it cannot be. 


SHIPPING—PART OWNERS—RIGHT TO CONTROL. 
[FROM THE NEW ORLEANS PICAYUNE. | 


Application was lately made in the Third District Court of New 
Orleans, by Messrs. J. P. Whitney & Co. against Capt. Stoddard, 
of the Crescent City, and others, under the following circumstances: 
The petitioners represent that they are the true and lawful owners 
of one undivided fourth interest or share in the Steamship Cres- 
cent City, and that the other parties interested in said vessel, are 
represented by C. Stoddard, the Master, for the business of the 
ship. 

It is farther shown that by the original Articles of Agreement, 
entered into by private writing between petitioners and the origi- 
nal owners of said vessel, it was agreed that the entire business 
and agency of said Steamship in this city should be conducted by 
the petitioners, and that they should receive five per cent on the 
amount of passage money procured or collected here, and a farther 
sum of two and half per cent. upon the expenditures of said ship. 
The petitioners state that during 1847, and up to June, 1848, they 
have paid to the order of their associates the full sum of $56,000, 
which was the price of one undivided fourth interest of said 
Steamship. The Crescent City has made three complete trips 
from New-Orleans to New-York, during which the petitioners have 
faithfully performed all the duties as agents. 

Petitioners farther show that by the written contract for the 
building of said ship, Isaac Newton agreed that he would take and 
retain a one-half interest therein, but that, in violation of said 
agreement, he has nominally conveyed to Charles Morgan, by some 
pretended bill of sale or assignment, his entire interest in said ship; 
that the said Charles Morgan has, as petitioners verily believe, ac- 
cepted the transfer of the entire interest of said Newton, and that 
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said Charles Morgan was at the time well aware of petitioners’ 
right to the agency in New-Orleans. They also aver that Isaac 
Newton is still a part owner of said vessel notwithstanding the 
transfer aforesaid. Petitioners farther state that the other part 
owners of said ship, as also Charles Morgan, Eagle and —— 
Dana, have attempted to deprive petitioners of said agency and its 
profits, and have combined with Harris and Morgan, merchants of 
this city, in order to accomplish said purpose, and have directed and 
authorized them to announce themselves to the public as agents 
which said Harris and Morgan have done. That the petitioners, 
as soon as the vessel arrived here, called on Captain Stoddard, 
and as agents demanded the freight list, bills of lading, &c. but 
that said master refused to deliver them. 

The petitioners farther assert that the commissions resulting 
from said agency will be fairly worth to them over $7,000 a year. 
They also aver that said Harris and Morgan persist in attempting 
to collect the freight and passage money, and that the illegal con- 
duct of said parties deprives petitioners of the possession, control 
and use of their own property, that it will greatly diminish the 
market value of their interest and share in said steamship, and 
that the attempt to deprive them of the agency will inflict a seri- 
ous and lasting injury upon the business of their house. Petitioners 
therefore pray for a writ of injunction, to prevent the defendant 
from collecting freight, passage money, and in fact preventing 
them from doing anything appertaining to the business of said ship. 
The petitioners have given bond in $30,000. For petitioners Ben- 
jamin and Micou and E. A. Bradford. The injunction was granted 
and the petitioners were reinstated in their rights as agents of the 
ship. 








DAMAGES. 

The Boston Morning Post says: In the Supreme Court, Henry 
Guerney, pilot, v. Thayer & Co., recovered a verdict for $1400. 
The plaintiff was passing a store on Battery wharf, from the sec- 
ond story of which a clerk of the defendants was pitching cotton 
into the street. The clerk had stationed a man to warn passengers, 
but the warning cry was given too late and Mr. Gurney was struck 
by a bale of cotton, and injured sufficiently to confine him to his 
house for six months. The action was brought against Messrs. 
Thayer & Co,, the employers of the clerk, who are by the verdict 
held accountable for the damage done by their servant. 
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CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF OHIO: 
NOVEMBER TERM, 1848. 


BEFORE JUDGES M’LEAN AND LEAVITT. 


Tue Unirep Sraresv. Henry R. Warner, Cyrentus H. Wisnuz, Raymo 


Demonp, ann Joun Kirsy. 
[Reported by Judge Leavitt.] 


[Judge M’Lean was present at the commencement of the trial, but left before the 
evidence closed, to attend the Supreme Court at Washington. ] 


Where several are jointly indicted for manslaughter, under the twelfth section of the 
Act of Congress, of the 7th July, 1837, charging “ misconduct, negligence, and in- 
attention”’ as officers of a steamboat, they will not be permitted to sever in their 
trial, that they may be witnesses for each other. 

It is necessary, in an indictment framed under sa‘d section, that the manner of the 
death of the persons, whose lives are alleged to have been lost, should be de- 
scribed. 

It is not a misjoinder, in an indictment under said section, to include several persons, 
though they may be charged as acting in distinct official capacities. 

In the construction of statutes, it is a rule of universal application, that effect must be 
given to the words used by the Legislature, when there is no uncertainty or ambi- 
guity in their meaning. 

Congress having expressly provided, in the section above cited, that any act of “ mis- 
conduct, negligence, or inattention”’ on the part of those concerned in the steamboat 
navigation, producing death as a result, shall be deemed manslaughter, it is not neces- 
sary to aver, in an indictment framed upon it, or to prove on trial, a malicious intent 
in the persons charged—such intent not being made a necessary ingredient of the 
offence. 

The essence of the crime, under the section referred to, consists in the fact of there 
being “misconduct, negligence, or inattention” in such degree, and of such a char- 
acter, as to have produced the result set forth in the indictment, irrespective of the 
intention of the persons charged. 

Courts will not refuse to give force and effect to a statute, on account of any supposed 
impolicy in the enactment, or the harshness and severity of its provisions. 

Inan indictment under the twelfth section of the Act of 1837, charging neglect of 
duty on the part of steamboat officers, whereby the boat came into collision with a 
schooner, and the former was sunk, and lives destroyed; if it appear that the acci- 
dent was the result of misconduct, or unskilfulness of the persons in charge of the 
schooner, or that the collision was from any other cause, unavoidable, the defendants 
ought not to be convicted. 

Under the second count of the indictment, to justify a verdict of guilty, the jury must 
be satisfied that the persons whose lives are averred to have been destroyed, came 
to their death by drowning, as a result of collision. 

If the jury are satisfied, that the individuals whose lives were lost, having been ap- 
prized that they would be safe by remaining on the upper deck of the steamboat, 
and that in fact, those who remained there, were saved; under the influence of ex- 
cessive alarm, unnecessarily and indiscreetly left the boat, when sinking, on floats 
or rafts, and were drowned; the loss of their lives is not so connected with, and a 
necessary result of collision, as that the defendants can be held responsible for such 
loss of life. , 
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But, if the persons drowned conducted with ordinary prudence and discretion, in the 
circumstances in which they were placed, their deaths may be viewed as directly 
resulting from the collision, and the averment of the indictment in that respect, is 


supported. 

It was the duty of the captain, with reasonable promptitude, to ascertain the extent of 
the injury to the boat, and upon the discovery being made that she would go down, 
without unnecessary loss of time, to order the boat to be run ashore; and if, from 
indecision, or neglect, he failed in these duties, and the deaths of the passengers, or 
others, resulted from such delay, he is responsible for such result. 


T. W. Barttey, Esq., District Attorney, appeared for the Unit- 
ed States; Mr. Swayne, and Mr. Beecuer, for the defendants. 


The defendants, viz., Warner, as captain, Wishue as first mate, 
Demond as second mate, and Kirby, as wheelsman of the steam- 
boat Chesapeake, then navigating Lake Erie, were jointly indicted 
for manslaughter, under the twelfth section of the Act of Congress 
of the 7th of July 1837, entitled ‘“‘ An act to provide for the better 
security of the lives of passengers, on board of vessels propelled 
in whole or in part by steam.” 5 Pet. Laws of the U. S. 304. This 
section is in these words: ‘“ That every captain, engineer, pilot, 
or other persons, employed on board of any steamboat, or vessel, 
propelled in whole, or in part, by steam, by whose misconduct, 
negligence, or inattention, to his or their respective duties, the life 
or lives of any person or persons on board said vessel may be de- 
stroyed, shall be deemed guilty of manslaughter, and upon convic- 
tion thereof, before any Circuit Court of the United States, shall 
be sentenced to confinement, at hard labor, for a period, not more 
than ten years.” 

The indictment contains five counts, of which the following is a 
condensed statement : 

1. Charges the defendants, in their respective capacities, with 
general misconduct, negligence, inattention, whereby the collision 
took place, the boat was sunk, and the lives of several persons de- 
stroyed. 

2. Charges, that it was the duty of the defendants to keep a 
lookout, and so to steer or navigate the boat, as to avoid collision, 
and that in their respective capacities, they neglected these duties, 
whereby the collision took place, the boat sunk, and the lives of 
Eli Cone, William N. Yerke, and David Folsom, were destroyed 
by drowning. 

3. Charges, that it was the duty of the captain and mate, to 
keep a lockout, and to give orders to wheelsman so to steer as to 
avoid collision, &c.; and that the captain and mate neglected these 
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duties, and wheelsman neglected to steer, &c., whereby collision 
took place and lives were lost. 

4. Contains substantially the same averments as the preceding, 
with the addition, that it was the duty of the defendants after the 
collision, to make an immediate examination of the injury; and 
that they neglected this duty, &c., whereby the boat sunk, and the 
lives of certain persons were lost. 

5. Charges, that after collision, the defendants neglected their 
duties in the following particulars: 1. In not causing an immedi- 
ate examination to ascertain the extent of the injury to the boat: 
2. In neglecting to close the ash-hole: 3. In neglecting to run 
the boat ashore, at the nearest and most convenient point without 
delay ; whereby the boat sunk and lives were lost. 

Before the jury were called, the counsel for the defence moved 
the Court for leave to the defendants to sever in their trials, 
stating it as his object, in asking for a severance, to use the defen- 
dants as witnesses for each other. But the Court refused to grant 
this leave, as against public policy, and not sanctioned by usage or 
authority. 2 Sumner Rep. 63; Baldwin Rep. 81, 82. 

The counsel then moved to quash the indictment, for reasons 
substantially as follows : 

1. That the first count is defective in not specifying any act of 
misconduct, negligence, or inattention : 

2. That the first, third, fourth and fifth counts are defective, in 
not stating the manner of the deaths of those whose lives are al- 
leged to have been lost : 

3. That the specific acts of misconduct, negligence, or inatten- 
tion, are not set forth with sufficient certainty, in any of the 
counts : 

4. That there is no allegation, that the defendants were charged 
with joint duties, and as their duties were necessarily distinct, in- 
volving no community of guilt, in their violation, they cannot be 
jointly indicted; and, that if liable, they must be severally in- 
dicted, and each charged with such a violation of duty, as is suf- 
ficient to produce the result alleged, as the consequence of such 
violation. 

Mr. Swayne cited in support of the motion, Archbold’s Criminal 
Pleadings, 38; 5 Term Rep. 622; 1 Chit. Cr. Law 220, 257; 1 
Strange 623 ; 2 Hawk. P. Cr. 89; 2 Missouri Rep. 530; 1 Denio’s 
Rep. 232. 

Vor. I. w. s.—No. 6. 33 
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Mr. Bartley, in opposition, cited Archbold’s Crim. Pl. 54. 2 Mc- 
Lean’s Rep. 431. 

The Court overruled the motion to quash: stating that as all 
the grounds urged could be brought up hereafter, on a motion to 
arrest judgment, if the result of the trial should render it expedi- 
ent: it was not necessary now to go fully into their consideration. 
The Court intimated, however, that the first count was defective on 
account of its vagueness and generality ; and also, that those 
counts were objectionable, which did not describe the mode by 
which the persons alleged to have lost their lives, came to their 
death ; but this latter objection not applying to the second count, 
and that count being in other respects good, the indictment ought 
not to be quashed. The Court also held, that there was no foun- 
dation for the position, that the defendants were improperly 
joined in the indictment. 

The jury were then sworn to try the defendants, Warner, 
Wishue, and Demond. The defendant, Kirby, was not put on his 
trial, and as to him, the District Attorney subsequently entered a 
nolle prosequt. 

[As it would oceupy too much space to set forth separately and 
in detail, the testimony of the numerous witnesses sworn on 
the part of the prosecution, it is proposed to give, in brief, an out- 
line of their statements, which with the references to the evidence, 
contained in the charge of the Court, as applicable to the different 
allegations in the indictment, will presenta satisfactory view of all 
the material facts of the case. ] 

In the afternoon of the 9th of June, 1847, the steamboat Ches- 
apeake, with the defendants on board, in the several capacities 
before stated, left Buffalo, destined for Cleveland. Between 11 
and 12 o’clock, in the night of that day, being about six miles 
from shore, and nearly opposite the harbor of Conneaut, the cap- 
tain and first mate having retired to their berths, and the defen- 
dant Demond, as the second mate, being the officer on watch, and 
the defendant Kirby, at the wheel, the boat came in contact with 
the schooner John Porter, captain Thomas, master, bound for Buf- 
falo, striking her nearly at right angles, about midship, on her star- 
board side, and causing her to sink, in from five to ten minutes 
after the collision; her crew being saved from immediate death by 
their transfer to the steamboat. It was very soon ascertained that 
a hole had been made on the larboard side of the bow of the boat, 
and that water was rapidly coming in. The pumps were immedi- 
ately set to work, all hands ordered to bail, and attempts made to 
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stop the leak; and the boat was put towards shore, heading for the 
light at Conneaut harbor, but the water gained so fast, that when 
within one and a half or two miles from shore, the fires were ex- 
tinguished, and the engine ceased to work ; and, in an hour and a 
half from the stopping of the engine, the boat sunk, in thirty-six 
feet water. 

There were about sixty cabin passengers on board, who, with 
the steerage passengers, officers, and crew, made the whole num- 
ber between eighty and ninety. As the boat went down, the hur- 
ricane or upper deck broke, and became detached from the boat, 
This deck had been made fast by ropes to the mast of the boat, 
and remained stationary over the place where the boat sunk. 
The captain had given notice to those on board, that this deck 
was the place of safety, and advised all to get on it. Some fifty 
or sixty persons took refuge upon it, and were all saved; and 
there was room enough for twenty-five or thirty more. The per- 
sons on this deck were taken from it about daylight, by the steam- 
boat General Harrison. The night was not dark, the sky being 
clear, and the stars visible. There was some mist, or fog, near the 
surface of the lake ; the wind was off shore, and nearly from the 
point S. S. W. 

There was but one yawl attached to the boat, which was sent 
ashore with thirteen or fourteen persons in her, who were all 
saved. Some of the passengers, and a part of the crew of the 
boat, prepared floats or rafts, made of doors, tables, &c., on which 
as the boat sunk, they launched into the lake; and, of those who 
betook themselves to these means of safety, a Mrs. Howk, and 
four others, viz., Messrs. Vandoren, Cone, Yerke, and Folsom, lost 
their lives. 

The counsel for the defence, after the District Attorney had 
closed his opening argument, declined addressing the jury, and 
moved the Court to instruct them to the following effect : 

1. That there cannot be a verdict of guilty, unless the evidence 
warrants the conclusion, that defendants were guilty of gross neg- 
ligence or misconduct, resulting in the sinking of the boat, and a 
consequent loss of life ; and that the circumstances justify the in- 
ference of malicious intent on their part. 

2. That if the disaster resulted from mere error of judgment, 
the defendants are not guilty as charged. 

3. That if the collision occurred through the misconduct or un- 
skilful navigation of the officers and persons in charge of the 
schooner, the defendants are not guilty. 
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4. That the jury ought not to convict, if satisfied the collision 
was unavoidable, and without fault, either on the part of the 
steamboat or the schooner. 

5. Thatif the persons on board the steamboat, whose lives were 
lost, unnecessarily and imprudently left the boat, having been no- 
tified that the upper deck afforded a place of safety, the defen- 
dants are not responsible for their deaths. 

[The written instructions furnished by counsel, having been 
taken from the possession of the Court, the foregoing synopsis is 
made from memory, and may not fully and accurately embody all 
the points made. | 

Judge Leavitt charged the jury substantially as follows : 

Before | call the attention of the jury to the testimony, as it ap- 
plies to the allegations of the indictment, it becomes my duty to 
notice the propositions submitted by the counsel for the defence, 
on which the instruction of the Court is requested. 

The section of the Act of Congress, on which this indictment is 
framed, declares, that officers and others, employed on any steam- 
boat, by whose “‘ misconduct, negligence, or inattention, the life or 
lives of any person or persons on board,” shall be destroyed, shall 
be deemed guilty of manslaughter. 

It is believed, this is the first prosecution which has been insti- 
tuted under this law, and that no construction has been given to 
it, in reference to the points now presented, by any of the Courts 
of the Union. ; 

It is a rule of universal application in the construction of stat- 
utes, that Courts must be governed by the words used to express 
the intention of the Legislature, when they are free from all un- 
certainty or ambiguity. And this rule leads the mind to the con- 
clusion, that it was the design of the law-making power, in the 
adoption of the section under consideration, to create an offence, 
and annex a punishment to it, on principles variant from those 
which apply to crimes at common law, or to those generally cre- 
ated by statutory enactment. At common law, and usually in 
statutory crimes, the intention with which the act is done, charged 
as criminal, constitutes the element of the crime. But, in the sec- 
tion now brought to the notice of the Court, the Legislature seem 
studiously to have avoided the use of any terms, or words, making 
the intention of the party an ingredient of the offence. It is de- 
clared, in words so plain as to admit of no doubt, that any act of 
“ misconduct, negligence, or inattention” on the part of any one, 
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concerned in steamboat navigation, producing as a result, the loss 
of life, shall incur the guilt and the penalty of the crime of man- 
slaughter. If it had been intended that these consequences should 
follow, in cases only where there was evidence of a positive, mali- 
cious intent, the words used would doubtless have been such as to 
have made that intention clear. And, in that case, the offence 
defined and punished by the statute, would have been the same 
as manslaughter, as recognized at common law, and the statutes 
of all the States of the Union. But it is most obvious, from the 
language of this section, that Congress intended to go beyond this, 
and to provide punishment for acts to which the common law did 
not affix guilt or annex a penalty. 

I am therefore led to the conclusion, that it will be the duty of the 
jury, if satisfied the material allegations of the indictment are sus- 
tained by the evidence, to return a verdict of guilty. There can 
be no doubt, that it was the intention of Congress to create an of- 
fence by this statute, the essence of which consists in the fact, that 
there has been “ misconduct, negligence, or inattention” in such 
degree, and of such character, as to have resulted in the loss of 
human life. This is a subject matter, clearly within the jurisdic- 
tion of Congress ; and having provided, that certain acts of delin- 
quency, attended with a certain result, shall subject the party to a 
penalty, irrespective of motive or intention, there is no reason 
why, in a proper case, the law should not be enforced. It is no 
uncommon or extraordinary exercise of power, for a Legislature 
to provide, in cases where the interests of the public demand it, 
that acts, involving no moral turpitude in the abstract, should be 
visited with a penalty. If it were true, as insisted by the counsel 
for the defence, that this view of the law gives to it a character of 
harshness and severity, which must render it odious to the commu- 
nity, and a reproach to a humane government, it would afford no 
reason why Courts and juries should refuse to carry it into effect. 
Until repealed by the power which enacted it, it must have the force 
of law. But the statute under consideration is not liable to this ob- 
jection. It is true, it declares, that certain facts being established, 
the parties implicated shall be deemed guilty of manslaughter ; 
but it vests in the Courts an ample discretion in regard to the pun- 
ishment to be inflicted, which, properly exercised, will effectu- 
ally guard against undue severity. The penalty consequent on 
a conviction may be imprisonment for ten years ; but if the cir- 
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cumstances are such as to call on the Court for lenity, the pun- 
ishment may be merely nominal—not extending beyond a few 
hours or a few days’ imprisonment. And it may be here re- 
marked, that this great latitude of discretion, vested in the Courts 
by the statute, by which it becomes their duty to graduate the pun- 
ishment according to the facts of the case, even to the extent of 
making it merely nominal, is conclusive to prove, that Congress, 
in this enactment, did not contemplate the commission of the 
crime of manslaugiter in its heinousness and guilt, as defined by 
the common law. If such had been the view of that body, it 
would not have been left in the discretion of the Court, in case of a 
conviction, to assess a merely nominal punishment. For, according 
to the common law sense of the crime of manslaughter, it is impos- 
sible to conceive of any case in which the exercise of such a dis- 
cretion would be either justifiable or necessary to the extent con- 
templated by the statute. 

It may not be improper here to remark, that the title of the 
Act of Congress, and the circumstances leading to its passage, are 
significant of the purposes of its enactment, and throw light upon 
its true construction. It is entitled ‘An Act to provide for the bet- 
ter security of the lives of passengers on board of vessels, pro- 
pelled in whole or in part by steam.” It is a matter of public no- 
toriety, and constitutes a part of the history of the times, that 
within a short period anterior to the date of this statute, numerous 
steamboat disasters had occurred in our country, attended with a 
melancholy loss of human life, under circumstances justifying the 
conclusion that there was gross negligence, yet without the possi- 
bility of proving, either positively or inferentially,a malicious intent. 
Such was the fearful magnitude of the evil, that public feeling de- 
manded such national legislation on the subject as would be effec- 
tive in preventing the recurrence of those calamities. The stern 
legislative provision under consideration, was the result of this state 
of things. Its design was to enforce the greatest possible vigilance 
and caution on the part of those concerned in steamboat naviga- 
tion. The utility of the law has been satisfactorily tested by its 
salutary results. It has greatly elevated the business of steamboat 
navigation, by introducing in all its’: departments, men of higher 
moral characters, and superior practical qualifications for their du- 
ties. As a consequence, the instances of reckless disregard of hu- 
man life, and accidents resulting from improper hazards, are much 
less frequent, while the public confidence in the safety of steam- 
boat travelling is greatly increased. 
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It will be for the jury to say, whether the result charged in the 
indictment, namely, the deaths of the individuals named, is justly 
imputable to the “misconduct, negligence, or inattention” of the 
defendants, or any of them. Ifthe collision happened from the im- 
proper and unskilful navigation of the schooner, or any other 
cause, rendering it an unavoidable occurrence, the defendants are 
entitled to a verdict of acquittal, in so far as they are charged 
with misconduct or omission of duty in connection with the colli- 
sion. 

There are some other points presented in the instructions asked 
for, which will be noticed by the Court in the consideration of the 
evidence, as applicable to the indictment. To this evidence, I pro- 
pose very briefly to direct the attention of the jury. 

It will be proper to remark here, that the case presents itself in 
two aspects; first, in reference to the allegations of misconduct 
and negligence, producing the collision, and second, in reference to 
the allegations of misconduct and negligence, in not taking prompt 
measures for the safety of the passengers after the collision. 

The second and fifth counts are those principally relied on by 
the prosecution ; and the views which I propose to present, will 
be confined to these. 

The second count charges substantially, that the defendants, in 
their several capacities, were guilty of misconduct and neglect, in 
not keeping a proper lookout, and in not using the proper efforts 
to steer and navigate the boat, whereby she came in collision with 
the schooner John Porter, and the lives of the persons named were 
destroyed by drowning. 

As the testimony clearly shows, the captain and first mate were 
not on duty for some time before, and when the collision took 
place, they cannot be held answerable for it; and, under the sec- 
ond count, the inquiries of the jury will be confined to the conduct 
of the second mate, who was then the officer on deck. 

Did the second mate, Demond, fail in his duty, in not keeping a 
proper lookout, as the officer on deck? Captains Kelsey, Shook, 
Perkins, and Stannard, experienced and skilful navigators on the 
lakes, have been sworn as experts in this case. They concur in 
stating that the officer on deck is for the time being, the sailing- 
master, and charged with the general supervision of the boat; 
that it is his duty to be on the lookout for lights, obstructions, &c. ; 
to give orders, when necessary, to the wheelsman and to the en- 
gineer, and that in general his proper place is on the deck, 
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though it is his duty to be in other parts of the boat, where his 
presence may be required ; and these witnesses also state, that it 
is proper and usual for the mate, when leaving the deck, except 
it be for a very short period, to give notice to the wheelsman of his 
intention, and request him to keep a lookout during his absence. 
It is also stated, by all the experts except one, that it is the duty of 
the wheelsman, not only to steer, but to keep a lookout for lights, 
&c., and that his position for this purpose is the most favorable 
one on the boat. 

The witness Kirby, who was at the wheel, when the collision 
took place, says the defendant, Demond, was on deck very shortly 
before it happened, and had just left the wheelhouse, as the boat 
struck the schooner. He saw Demond run to the bell and ring, 
to stop the engine, and immediately after, the collision took place. 
There is no evidence that Demond gave any orders to the wheels- 
man ; nor does it appear he saw the schooner, till at the very mo- 
ment of the collision. 

The witness Seymour states, that he was at the wheelhouse for 
some time before the collision happened ; that Demond was on the 
deck, walking back and forth, and, part of the time, sitting with 
witness in conversation with him. Witness retired to his berth, and 
had hardly got to his room, till he heard two bells in quick succes- 
sion, one to stop the engine, and one to back off. He also says, 
that while on deck he saw no lights, but those of the light-house 
at Conneaut, and of the steamboat Constellation. 

This is all the material testimony as to this point; and from 
this, the jury will decide whether Demond was guilty of negligence 
or omission in not having discovered the schooner in time to avoid 
the collision. 

The jury will also inquire, under the second count, whether De- 
mond, as the sailing master of the boat, failed in duty, in not giv- 
ing proper orders to the wheelsman, as to the course and direction 
of the boat. And in this inquiry, it will be proper for the jury to 
bear in mind, that if the wheelsman was steering the boat cor- 
rectly, no order was required from the sailing master, and he can- 
not, therefore, be in fault for not giving an order. 

It seems, from the testimony of all the experts, that the steam- 
boat, at the time she struck the schooner, was in the track usually 
followed by boats, going up the lake, which at that place is about 
six miles offshore. Kirby, the wheelsman, says he saw the schoon- 
ers’s light flash up for a moment; saw the light over the left bow 
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of the boat, about one mile distant, witness steering at the time 
W.S.W. He then put the boat one point further out into the 
lake—in a few minutes saw the schooner very near ; put the helm 
hard a-port, and immediately the boat struck the schooner. Wit- 
ness says, after he saw the light of the schooner, it disappeared, 
and he saw it no more—supposed it was hid by the sails. 

Capt. Thomas, the master of the schooner, states, that he first 
saw the steamer’s lights six or seven miles ahead, he steering at 
that time N. E. by E. He then put his vessel one point further 
out into the lake, and kept her steadily on that course. This wit- 
ness says, it is the usage for sailing vessels, descending the lake at 
that point, to keep in shore from the steamboat track ; but he : 
thought he was rather too near land, and therefore gave the order | 
to put the schooner further out. He also testifies that there was 
a light at the end of the jib of the schooner, and also that just be- 
fore the collision, he took the light out of the binnacle, held it up, 
and hailed the steamboat. 

Although several witnesses state there was no light on the 
schooner at the time the collision happened, the weight of evi- 
dence proves there was a light. 

In coming to a conclusion as to who was in fault in this collis- 
ion, it will be important for the jury to attend specially to the tes- 
timony concerning the relative position and course of the schooner 
and the steamboat just before and at the time they came together. 

For, if, as before stated, the accident occurred through the im- 
proper navigation, and wrong course of the schooner, the sailing 
master of the steamer cannot be held accountable. 

The captains already named, testifying as experts, agree in the 
opinion, that the schooner steering N. E. by E., and the steamer 
W.S. W., being six miles apart, the schooner must have been 
considerably in shore from the line of the steamer’s course, and 
that it was the duty of the schooner to have kept inside of that 
line, hugging the shore. And these witnesses say, if she had pur- 
sued that course, a collision would have been impossible, without 
a change of the steamer’s direction. Kirby says, he first saw the 
schooner’s light over the left bow of the steamer, and if so, the 
schooner was then in-shore from the line of the steamer’s direc- 

tion. 
It is proved by the experts, to be the general usage in the navi- 
gation of the lakes, that when a sailing vessel and a steamboat 
are approaching in opposite directions, itis the duty of the former 
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to pursue her course steadily ; and, if necessary, the steamboat is 
expected to diverge from her previous direction. Capt. Shook, and 
perhaps some of the other professional navigators, say, Kirby, the 
wheelsman of the Chesapeake, was right, under the circumstances, 
in first putting the boat one point out into the lake, and when 
very near the schooner, putting the helm hard a-port, the effect of 
which was to give her a still more northerly direction. 

If the jury, upon full consideration of the evidence, shall come 
to the conclusion that the schooner, through mistake, or unskilful- 
ness of her sailing master, was proceeding across the line of the 
steamer’s proper course, and that therefore the collision was una- 
voidable, the defendant, Demond, cannot be held responsible for 
the consequences. Upon this supposition, there is no ground for 
the conclusion, that the accident was the result of neglect, or inat- 
tention on his part. 

If, however, the jury are satisfied, the collision is attributable to 
his delinquency in duty, in not keeping a vigilant lookout, and in 
not properly navigating the boat, as charged in the second count, 
it will then be their duty to inquire further, whether, as the result 
of the collision, the lives of the individuals named in the indict- 
ment were lost by drowning. 

There is no room to doubt, from the evidence, that the lives of 
these persons were destroyed by drowning. But, it is insisted, and 
the Court is requested so to instruct the jury, that if the loss of their 
lives was not a necessary result of the collision, the allegation in 
the indictment, as to the means by which they came to their deaths, 
is not sustained, and, consequently, that there cannot be a verdict 
of guilty on this count, or, indeed, any of the counts in the indict- 
ment. 

The evidence is not satisfactory to prove, that any lives were 
lost, except those of persons, who left the boat, on floats or rafts. 
And it is proved, beyond all doubt, that the captain, and proba- 
bly some other officers of the Chesapeake, notified the passengers 
that they would be safe by getting on the hurricane deck ; and it is 
also clearly proved, that all who sought this place of safety were 
preserved. Whether the persons who unfortunately resorted to 
other means to save themselves, were apprized of the security 
afforded by the hurricane deck, is not known. If, being made ac- 
quainted with the fact, or if, by reasonable vigilance, they could 
have acquired this information, the persons whose lives were de- 
stroyed, under the influence of excessive alarm, unnecessarily and 
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indiscreetly left the boat, preferring to run the hazard of launch- 
ing into the lake, on floats or rafts, and as a consequence, were 
drowned, the destruction of their lives is not so connected with, 
and a necessary result of the steamboat disaster, as to make the 
defendants answerable for their loss. 

On the other hand, if these persons, under the pressure of the 
circumstances in which they were placed, conducted with ordinary 
prudence and discretion, then the allegation in the indictment, as 
to the means by which they came to their deaths, is sustained. 

The Court will now call the attention of the jury to the fifth, 
or last count of the indictment. 

This count charges the defendants with a failure in duty, after 
the collision, in the following particulars : 

1. In not causing an immediate examination to ascertain the 
nature and extent of the injury to the boat. 

2. In neglecting to close the ash-holes. 

3. In neglecting to run the boat ashore at the nearest and most 
convenient point, without delay. 

I will not detain the jury by a re-statement of the evidence of 
each witness on these points; but will present a summary of the 
material facts proved, in relation to each of them. 

First, as to the allegation of improper delay in the examina- 
tion of the injury to the boat. 

The degree of promptitude required of the officers of the boat, 
in making this examination, must depend in some degree on the 
character of the shock produced by the collision. If it was se- 
vere, and of a nature which should have induced the apprehension 
in the mind of an experienced and skilful navigator, that the boat 
was seriously injured, the officers should be held to greater prompt- 
itude and vigilance in the examination of the injury, than under the 
opposite state of facts. It appears, that to some of the witnesses, 
the shock from the collision seemed slight, and produced no appre- 
hension of serious injury to the boat ; while others thought it se- 
vere, and such as necessarily to jeopard the safety of the persons 
on board. 

The defendant, Capt. Warner, had retired to his room for the 
night, but was roused by the shock of the collision ; and some of the 
witnesses say, they saw him very soon after the collision, leaving 
his room without coat, hat, or boots, and going to the forward 
part of the boat. These witnesses state, that no more time elapsed 
between the shock of the collision and the-appearance of Capt. 
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Warner on the deck, than was necessary to enable him partially 
to dress himself. The witness, Lytle, states, that he had not 
gone to his berth when the collision took place, but was near the 
saloon, below the promenade deca. He was alarmed by hearing 
the engineer’s bell ring in a very quick and hurried manner; and 
immediately the collision occurred ; the schooner and the boat 
stuck together for a very short time when the boat backed off, and 
they separated. This witness immediately lowered a light over 
the bow of the boat, and discovered a hole, in the left side of the 
bow, through which the water was coming in. He went at once 
on deck, where he met the captain, and reported to him the result 
of his examination. The captain then ordered the second mate 
to make a thorough examination, and very soon the order was 
given to put the boat ashore. The witnesses, Hubbard, Kimball, 
and Dwight, agree in stating there was an examination, but can- 
not state the precise time which elapsed from the collision till the 
examination was made. The last named witness says, he does 
not know that the captain could have done more than he did do. 
The witness, Howk, thinks about twelve minutes passed from the 
time of the collision, till it was discovered the boat was leaking. 

As to the averment of neglect, in not stopping the ash-hole, the 
jury will have no difficulty ia the conclusion that it is not sustained. 
This hole, it would seem, opens on the outside of the boat, about 
six inches below the timbers of the main deck. Capt. Shook and 
others testify, that when the boat had so far sunk as to take in 
water at this hole, it would be impossible to prevent her from 
going down, and that the only effect of closing it, would be to re- 
tard the sinking for a short time. 

I now call the attention of the jury to the third specification of the 
fifth count, namely, neglect in not running the boat ashore at the 
nearest and most convenient point, without delay. 

It was clearly the duty of the captain, as the best mode of se- 
curing the lives of the passengers, as soon as it was ascertained 
there was danger the boat would go down, to run her ashore, with 
as little delay as circumstances would allow. In the adoption of 
this course, the law will hold him to reasonable promptitude. 
And, if from indecision, or gross neglect of duty, he omitted to give 
the proper order in time, and as a consequence, the lives of pas- 
sengers were lost, he is responsible for that result. 

It is therefore an important inquiry, whether there was unreas- 
onable delay in giving the order torun ashore. There is some 
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variation in the statement of the witnesses, as to the time that 
elapsed between the collision and the giving of this order. Howk 
says, this time was between twenty-five and thirty minutes ; Kim- 
ball thinks, that about twenty minutes after the boat struck, he 
heard the captain say, he was about to run the boat ashore; Dwight 
says, that in about fifteen minutes after the collision, the boat was 
under headway for the land ; Hubbard thinks, from twenty to thirty 
minutes elapsed ; Stern states the time at from ten to fifteen min- 
utes ; Mrs. Bradbury thinks it was twenty minutes ; Church says, he 
was on deck within fifteen minutes after the boat struck, and she 
was headed for shore ; Mr. McIlvaine says jt was twenty minutes 
after the collision, before he heard there was a leak ; Seymour gives 
it as his opinion, the time did not exceed eight or nine minutes ; and 
Lytle says, the schooner sunk in ten minutes after the collision, and 
that the boat started for shore immediately after. Capt. Thomas 
says, the schooner went down in ten minutes, and he supposes the 
boat started for shore as soon as it could be done. 

It is in evidence, that after the discovery of the leak, an attempt 
was made to stop it by forcing mattresses and bed clothing into 
the hole, from the inside of the boat, and also to check the inflow 
of water by passing a sail over the bow ; but both attempts were 
unsuccessful. It also appears, that strenuous efforts were made 
to keep the boat afloat, by putting the pumps to work, and by 
bailing, but without avail. It is also proved, that after the order 
was given to head the boat for the shore, every possible effort was 
made to increase her speed, by making all the steam that could 
be made, and that the firemen and engineers remained at their 
posts, doing their duty, till the fires were put out by the water, and 
the engine stopped. 

There seems to be no doubt, from the opinion of the experts, that 
the captain was right in directing the boat for the pier at Con- 
neaut, although that was not the nearest point of land in a direct 
line from the boat. The experts also concur in the opinion, that 
the defendant, Warner, was in the strict line of his duty, as a hu- 
mane seaman, in providing for the safety of the crew of the sink- 
ing schooner, by transferring them to his boat. And, in so far as 
any delay occurred from his attention to this duty, he is not liable 
to censure. 

Upon the whole, the jury will judge, taking all the cireum- 
stances into view, whether Capt. Warner conducted with reason- 
able promptitude in giving the order to run the boat ashore. 
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Without any further comments on the evidence, the case is now 
committed to the jury. If satisfied from the proof, the defendants 
are guilty of “negligence, misconduct, or inattention,” and that 
human life has been lost thereby, it will be the duty ofthe jury to 
return a verdict of guilty. And here it may be proper to remark, 
that it is not claimed—nor does the evidence afford the slightest 
ground for such an assumption—that the defendants, or any of 
them, were actuated by any malicious purpose, as connected with 
this unfortunate disaster. And in some respects, it is clearly 
proved, they were active and prompt in attending to their duties, 
after the collision took place, and that their conduct was highly 
meritorious. 

It is also proper that I should remark, that the defendants are 
entitled to the full benefit of the evidence which they have ad- 
duced, proving their general good professional characters. And in 
reference to allegations of negligence or misconduct, concerning 
which the jury may be in doubt as to the weight of the testimony, 
the fair professional reputations of the defendants, may properly 
have such weight as to turn the scale in their favor. 

Verdict of Acquittal. 





DAMAGES—RAILROAD EJECTION. 

In the Court of Common Pleas, Boston, the Jury gave a verdict 
in favor of the plaintiff in the case of Michael Garrity vs. Seth 
Geet, recently commenced. This was an action to recover dam- 
ages for assault and battery and ejection from a Railroad car. It 
appeared that the plaintiff purchased a ticket for Granite Bridge, a 
station on the Milton Branch of the Old Colony Railroad. The 
defendant was the conductor of the train, and received the tickets. 
After he had gathered the tickets from the passengers in the car 
where Garrity was seated, he passed to another car, but subse- 
quently returned and insisted that Garrity should leave the car, as 
he had paid only to Crescent Avenue. Garrity said that he had 
purchased a ticket for Granite Bridge, and should not leave the 
cars until he reached there. Thereupon Mr. Geer seized hold of 
him, dragged him to the door of the car, and attempted to throw 
him off while the train was in motion. Garrity, however, remained 
in the train until it reached Harrison Square, where he was forced 
to leave. Garrity laid his damages at $70, and the Jury gave him 
the full amount claimed. , 
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ANSWERS FOR TEXAS. * 
[By P. W. Gray, or Hovuston.] 

1. Are aliens permitted, in your State, to hold real estate ? 

A. By the Constitution of the Republic it was declared, “no 
alien shall hold land in Texas, except by titles emanating di- 
rectly from the government. But if any citizen of the Republic 
should die intestate, or otherwise, his children or heirs shall in- 
herit his estate ; and aliens shall have a reasonable time to take 
possession and dispose of the same, in a manner hereafter to be 
pointed out by law.” This provision was not altered or repealed 
by the State Constitution adopted in 1845: and by act of our Legis- 
lature of March 18, 1848, concerning the descent and distribution 
of estates, it is declared,—* In making title to land by descent, it 
shall be no bar to a party, that any ancestor through whom he de- 
rives his descent from the intestate, is or hath been an alien ; and 
every alien to whom any land may be devised, or may descend, 
shall have nine years to become a citizen of the State, and take 
possession of such land, or shall have nine years to sell the same, 
before it shall be declared forfeited, or shall escheat to the govern- 
ment. 

2. What period of residence in the State is necessary to entitle a citizen to vote? 

A. By the Constitution of 1845, under which we were admitted 
into the Union, every free white citizen of the United States, 
who shall have resided in this State one year next preceding an 
election, and the last six months within the district, county, city, 
or town in which he offers to vote, shall be deemed a qualified 
elector, except soldiers, seamen, or marines in the army or navy of 
the United States. 

3. Is the age of majority the same for both males and females, and what is it? 

A. As a general rule, the age of majority is the same for both, 
viz. twenty-one. A female, however, over eighteen, is of full age 
to contract marriage without the consent of parents or guar- 
dian; and any female under age, who shall marry according to 
law, is deemed of full age thereafter, and invested with all the 
rights to which she would have been entitled, if of full age at the 
time of marriage. 





* We afterwards received Answers from Robert Hughes, Esq., of Galveston, for 
which he will accept our thanks. 
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4. What are the requisites of a valid marriage? 

A. Our statutory provisions on this subject are substantially as 
follows : 

Marriages of white males under fourteen, and females under 
twelve years of age, are prohibited. 

Marriages of white persons with negroes, or their descendants, 
are also declared void, and the parties subject to punishment for 
a high misdemeanor. 

Persons authorized to marry by law, shall apply to the Clerk of 
the County Court of the county where the marriage is to be cele- 
brated, and obtain from him a license, directed to such officers as 
are by law authorized to celebrate the rites of matrimony. This 
license the Clerk is not allowed to issue to males under twenty- 
one, or females under eighteen years of age, without the consent 
of the parents or guardians of the parties, under a penalty of $500. 
All regularly ordained Ministers of the Gospel, Judges of the Dis- 
trict Courts, Justices of the County Courts, and Justices of the 
Peace, are authorized, on presentation of a license from the Clerk 
of the County Court, to celebrate marriages, and are liable to a 
penalty of $500, for so doing without such license. The Clerk is 
required to record all marriage licenses; and the officer who per- 
forms the ceremony is required to endorse the time and place of the 
marriage on the license, and return the same to the Clerk within 
sixty days, which is also recorded. As to other requisites of a 
valid marriage, the common law governs. The effect of marriage, 
as regards the rights of the wife to her property, is very different 
from the common lawrule. In brief, it may be said, that so far 
as property is concerned, marriage is a partnership, with a prefer- 
ence to the wife to the extent of all property owned by her at the 
time of marriage, or acquired afterwards by gift, devise, or descent. 
That is to say, property owned by the wife at her marriage, or af- 
terwards acquired by gift, devise, or descent, remains her sepa- 
rate property, not subject to debts contracted during the coverture, 
except for necessaries for herself or children; but is under the 
management of the husband, without power of sale, unless with 
her consent given as directed by law. 

5. For what causes may married persons be divorced, and by what tribunal? 

A. The District Courts have exclusive jurisdiction in al! cases of 
divorce. “ No divorce shall be granted by the Legislature.” Cons. 
Art. 7, § 18. 

A divorcee may be obtained by either party for the following 
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causes, viz. 1. Where the causes alleged therefor shall be natural 
or incurable impotency of body at the time of entering into the 
marriage contract; and 2. where either husband or wife is guilty 
of excesses, cruel treatment or outrages toward the other, of such 
a nature as to render their living together insupportable. In favor 
of the husband, 1. where the wife shall be guilty of adultery ; 2 

where she shall have voluntarily left his bed and board for the space 
of three years, with intention of abandonment. In favor of the wife, 
1. where the husband shall have left her for three years, with in- 
tention of abandonment ; 2. where he shall have abandoned her, 
and lived in adultery with another woman. 

Where the cause for divorce is adultery, if it shall be proved 
that the complainant has been guilty of the like crime, or has 
admitted the defendant to conjugal embraces or society after he 
or she knew of the criminal act; or, if the husband be plaintiff, 
that he allowed of his wife’s prostitution, or exposed her to lewd 
company, whereby she became ensnared to the crime, in either 
case it shall be a good defence and perpetual bar against the suit ; 
or, if it appears to the Court and jury, that the adultery complained 
of is occasioned by collusion of the parties, with intention to pro- 
cure a divorce, then no divorce shall be decreed. 

Where the marriage was solemnized abroad, and the cause for 
divorce is alleged to be adultery, it must be clearly and distinctly 
shown, to the satisfaction of Court and jury, that both parties 
were inhabitants of this State at the time of the adultery; and 
the complainant must be an actual and bona fide inhabitant of 
the State at the time of the adultery, and at the time of instituting 
his suit. 

The legitimacy of the children of the marriage is not affected 
by a divorce. Alimony is allowed according to the estate of the 
parties, and a division of the estate when a decree is granted. 
No divorce is allowed by proof of admission of either party, nor 
by taking the petition pro confesso ; but in all cases, clear extrin- 
sic proof is required to the satisfaction of both Court and jury. 

6. Are foreign Corporations permitted to establish agencies in your State? 

A. There is no statutory provision specially on this subject. I 
apprehend that foreign Banking corporations are not permitted. 
Our Constitution provides, that “no corporate body shall be cre- 
ated, renewed, or extended, with banking or discounting privi- 
leges ;’ and “the Legislature shall prohibit by law individuals 
from issuing bills, checks, promissory notes, or other paper fo cir- 
culate as money.” The Legislature has enacted that each person 
Vou. L. x. s.—No 6. 35 
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so offending, shall be fined for each note issued, not less than ten, 
nor more than fifty dollars; and also that, any corporation, com- 
pany, or association, who shall use or exercise banking or dis- 
counting privileges, or who shall issue any bill, note, or other 
paper, to circulate as money, shall be liable to a fine of not less 
than two thousand, nor more than five thousand dollars; and 
each month they may exercise banking privileges, and each bill, 
note, &c. issued, is deemed a separate offence. 

As to other foreign corporations, there is no legislation restrict- 
ing them. 

7. Have you a law for limited partnerships? and what are its leading features? 

A. Limited partnerships for mercantile, mechanical, manufac- 
turing, or other business, except banking and insurance, may be 
formed by two or more persons, and shall consist of one or more 
persons, who shall be called general partners, and jointly and sev- 
erally liable as such, and of one or more persons, as special part- 
ners, who shall contribute in actual cash payments a certain sum 
as capital to the common stock, and who shall not be liable for 
the partnership debts beyond the fund so contributed. This ex- 
emption, however, depends on the observance of certain direc- 
tions, viz. the general partners only to transact business, and 
sign for the firm, and bind the same; a certificate is to be made, 
and severally signed by those forming the partnership, stating, 
1. the name of the firm, 2. the nature of the business, 3. the names 
of all the general and special partners and their residence, 4. the 
umount of capital contributed by each special partner, and 5. 
the time of commencement and termination of the firm. The 
certificate must be acknowledged by those signing it before some 
Judge, and certified to by him, and then registered in the office of 
the Clerk of the Court of the county where the principal place 
of business may be, for inspection; and an affidavit of one or 
more of the general partners must be filed with the certifi- 
cate aforesaid, stating that the sums named therein have actu- 
ally been paid in cash. Publication of the terms of partnership 
must then be made for six weeks, and an affidavit thereof filed 
by the printer with the Clerk. Every removal or continuance of 
the firm after the time limited must be made in the same manner 
the original was established. Every alteration made in the name 
of the firm, or partners, or nature of business, or terms of partner- 
ship, requires a renewal of the partnership as above. No capital 
to be withdrawn or received by any special partner during the 
continuance of the partnership ; but he may annually receive in- 
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terest, not impairing capital thereby, and also his share of profits, 
if any, after payment of interest. All preferences, in case of 
insolvency, or in contemplation thereof, either by assignment, con- 
fession of judgment, lien, or other security to any creditor, or any 
partner, are null and void as against the other creditors. A vari- 
ation from any of these directions, by a special partner, or by his 
assent, renders him liable as a general partner. No special part- 
ner, in case of insolvency, can claim as a creditor, until all other 
creditors are satisfied. No dissolution by act of the parties can 
take place previous to the time specified in its original formation, 
unless by formal notice published for four weeks in each county 
where the firm carried on business. This law in no way affects 
the general law of partnerships. 


8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 


A. We have a distinction between legal and conventional in- 
terest. Where no rate of interest is specified in a contract, the 
law allows eight per cent.; but parties may legally contract for 
any rate of interest not exceeding twelve per cent. per annum. 

The consequence of contracting for more is the forfeiture of the 
whole interest. The principal only can be recovered. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. Imprisonment for debt is not allowed in any case, either un- 
der mesne or final process, unless perhaps under an attachment 
for a contempt in disobeying a decree. 

10. Have you a bankrupt, or insolvent law, and what are its leading features? 

A, We have a law on this subject, enacted previous to annex- 
ation, and not repealed. It allows a debtor to present his petition 
(after having given three weeks’ notice of his intention in a news- 
paper of his county) to the Chief Justice of the County Court, 
stating the names, residences, and amounts due to each of his 
creditors, with an affidavit that his petition is preferred in good 
faith for the benefit of his creditors; that he has not sold, se- 
creted, or in any way disposed of any part of his estate, with in- 
tent to delay or defraud them; that there is not, to his knowledge, 
in possession of any person any property to which he has claim, 
in trust, condition, or contingency, for his present or future benefit ; 
and that the deed of transfer, with his petition presented, contains 
a full exhibition of all his estate, known or remembered. This 
oath is administered on the day notified, and at the same time the 
petitioner executes a deed of transfer for all his estate, (excepting 
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the amount thereof which may be reserved for the support of him- 
self and family,) to trustees, which transfer passes all the estate of 
the debtor, whether named therein or not. A majority of the cred- 
itors may select the trustees; otherwise, the Judge appoints them. 
The reservation allowed is a very liberal one, according to the 
condition of the debtor, whether married or single. Upon the 
execution of the deed, the Judge grants a discharge to the debtor 
from all existing debts, which is a bar to all suits against him. 
The trustees make sales of the personal property after three, and 
slaves and land after six months. All claims against the debtor 
must be presented within twelve months to the trustees, or they 
are barred. Suits are brought and defended in the name of “ the 
trustees of , a bankrupt.” Distribution of the estate to cred- 
itors must be made in twelve months from the grant of the dis- 
charge, unless further time be necessary, and is granted. The 
designated creditors may by unanimous consent direct the trustees 
in the management and disposition of the estate. Creditors of 
equal degree are to be paid ratably—judgments first, then debts 
to the State by judgment or for taxes; notes, bonds, accounts, 
&c. last. If any property or money remains, after payment of 
all debts presented and allowed, it reverts to the legal representa- 
tives. 

This law is very generally deemed unconstitutional by the pro- 
fession, and is rarely resorted to. No adjudication has yet been 
made on its validity by our Supreme Court. 

11. What are the damages on protested bills of exchange? 


A. No legislation on this subject. - 

12. Have youany State legislation on the subject of insurance, and what is it? 

A. We have none, except acts of incorporation of Insurance 
Companies, and its exclusion from the benefits of the law of spe- 
cial partnership. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticular? 


A. We have, in some important particulars. The holder of a 
bill of exchange, or promissory note, may fix the liability of the 
drawer or endorser without protest or notice, by instituting suit 
against the acceptor of the bill, or maker of the note, before the 
first term of the District Court, to which suit can be brought, after 
the right of action shall accrue, or by suing before the second 
term of said Court, and showing good cause why suit was not 
instituted before the first term. If the amount is within the juris- 
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diction of a Justice of the Peace, then suit must be instituted 
within sixty days after the cause of action accrued. The drawer 
of a bill, not accepted when presented for acceptance, is made 
immediately liable for its payment, and his liability may be se- 
cured by suing him in the time and manner above stated. Lez 
mercatoria, as to protest and notice, is also allowed, and prevails 
as to bills and notes between merchant and merchant, their factors and 
agents ; and in these cases, three days of grace are allowed on 
all bills and notes negotiable. 

We have also a law making bonds and instruments, not nego- 
tiable, transferable by assignment, and allowing the assignee to 
sue thereon in his own name ; but he shall allow all discounts and 
every defence against the same, which would have been allowed 
in the hands of the original owner, before notice of the assign- 
ment was given to the defendant. The assignor is also made 
liable to his assignee, and also to any remote assignee, in the 
same way as to his immediate assignee. 

14. Have you an attachment law, and what are its leading features? 

A. We have an attachment law, the leading features of which 
are, viz.: Creditors only can obtain attachments in the following 
cases: 1. where the debtor is not a resident of the State; 2. 
where he is about to remove out of the State; 3. where he se- 
cretes himself so that the ordinary process of law cannot be served 
on him; and 4. where he is about to remove his property be- 
yond the State, whereby the creditor will probably lose the debt. 

An attachment may be obtained in any of these cases, although 
the demand be not due. The attachment is issued upon the creditor 
filing his petition, and an affidavit of the defendant’s indebtedness 
in a sum certain, that some one of the causes above named exists, 
and that an attachment is not prayed for the purpose of injuring 
the defendant; and also a bond in double the amount sworn to be 
due, executed by plaintiff, his agent, or attorney, with two or more 
good sureties, (to be approved by the officers,) payable to the de- 
fendant, and conditional that plaintiff will prosecute his suit to 
effect, and pay such damages as may be adjudged against him for 
wrongfully suing out the attachment. The writs may be directed 
and executed in any county where the defendant or defendants 
have property, and may be levied on any property of the defen- 
dant, not exempt by law from execution; and any person sup- 
posed to be indebted to the defendant may be cited to answer as 
garnishees as to the amount of their indebtedness. The defen- 
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dant must be cited by personal summons, or by publication in 
some newspaper, before judgment can be rendered, but a defen- 
dant not served may at any time before final judgment appear 
and defend the suit. 

The affidavit for attachment cannot be impeached by plea of 
defendant; but the attachment may be dissolved and property 
attached returned to the defendant’s possession, 1. for want of cer- 
tainty or any defect in the affidavit or bond, 2. by defendant’s 
giving bond payable to plaintiff, with two or more good sureties to 
be approved by the sheriff, for the amount of debt and interest, 
or for the value of the property attached, conditioned for the return 
of the property to satisfy the judgment that may be rendered 
against him, 8. by giving bail with good sureties for the amount 
of debt and interest; such bail is deemed an appearance of defen- 
dant, and if plaintiff recovers, he is entitled to judgment against 
all the obligors in the bail bond. 

Garnishees, summoned, must answer on oath as to the amount 
of their indebtedness to defendant, and in default of an answer, 
the plaintiff is entitled to judgment for the full amount of his debt. 
The truth of a garnishee’s answer may be controverted by either 
plaintiff or defendant denying it on oath. Judgment is given 
against the garnishee for the amount admitted or shown to be due, 
allowing him, out of the effects attached, a reasonable compensa- 
tion for attendance, which, being paid, goes in satisfaction of so 
much of plaintiff’s demand. 

Execution in an attachment, issues first against the property at- 
tached, unless released by bail bond, and for any deficiency against 
the debtor’s property generally. 


15. What are the requisites of a valid deed for the conveyance of land in your State? 
And will a deed made elsewhere, without these requisites, be good? 


A. Every conveyance of an estate of inheritance or freehold, 
or for a term of more than five years, in lands, must be in writing, 
sealed and delivered by the party whose estate is conveyed, or 
his agent. A scrawl answers as a seal, if recognized as such in 
the body of the instrument. It must be attested by two witnesses, 
or acknowledged by the party before some officer authorized to 
take acknowledgments of deeds. 


The term “ heirs,” or other words of inheritance, are not neces- 
sary to convey an estate in fee simple ; and every alienation of real 
estate only operates to pass so much of the right and estate as 
the alienor may lawfully convey ; but it passes all the estate the 
grantor hath, unless the intent to pass a less estate is expressed, 
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or necessarily implied by the terms of the deed. The words 
“ grant, bargain, sell, and release,” are valid and effectual to con- 
vey the fee simple of any land. Clauses of warranty are left to 
the discretion of the parties, as at common law. 

Every conveyance is valid between the parties and privies, 
though not recorded; but, in order to affect subsequent purchasers 
without notice, or creditors, they must be acknowledged, or proved 
and certified, and filed for record in the Clerk’s office of the county 
where the land is situate. 

The acknowledgment by the grantor, or proof by one or more 
subscribing witnesses, must be before some one of the following 
officers : 

1. If within this State, before some Chief Justice of a County 
Court, Notary Public, or Clerk of a County Court of any county 
in the State. 

2. When without this State, and within the United States or 
their Territories, before some Judge of a Court of Record, having a 
seal, or Commissioner of Deeds for this State, appointed by the 
Governor, who is empowered to take both acknowledgments and 
proof, and also a married woman’s separate examination and re- 
linquishment of her interest in any property. 

3. When without the United States, before some public Minis- 
ter, Charge d’Affaires, or Consul of the United States. 

The separate examination and relinquishment of a married 
woman is taken as follows: 

1. If within this State, before some Judge of the Supreme or 
District Court, or Chief Justice of a County Court, or Notary Public. 

2. If without this State, but within the United States, or any 
Territory thereof, before some Judge of a Court of Record, having a 
seal, or Commissioner of Deeds for this State, appointed by the 
Governor. 

3. If without the United States, before some public Minister, 
Charge d’Affaires or Consul. 

No right of dower exists here in behalf of a married woman: 
she as before stated has separate property which cannot be sold 
by her husband without her consent: nor can he sell the homestead 
without her consent: which consent can only be given by her 
uniting with him in the deed, and making separate acknowledg- 
ment and relinquishment before some officer above stated. 

Every officer taking the acknowledgment or proof of a convey- 
ance of real estate, or the relinquishment of a wife’s separate 
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estate or interest, must grant a certificate of such acknowledg- 
ment or proof, attested under his official seal, and endorsed on, or 
annexed to the deed. 

The certificate of acknowledgment must state that the grantor 
appeared before the officer, and stated that he had executed the 
instrument for the consideration and purposes therein stated. The 
certificate of proof must set forth that one of the subscribing wit- 
nesses personally appeared before the officer, and stated on oath 
that he saw the grantor or maker of the instrument subscribe the 
same, or that he acknowledged in his presence that he had sub- 
scribed and executed the same, for the purposes and consideration 
therein stated, and that he had signed the same as a witness, at 
the request of the grantor or maker. 

No acknowledgment can be taken by any officer, unless the 
person making it is personally known to the officer, or proved to 
be the party whose name is subscribed, to the satisfaction of the 
officer ; and no proof of a subscribing witness can be taken, un- 
less he be personally known to the officer, or proved to be such 
in like manner. 

When the subscribing witnesses to any instrument are dead, 
or they reside out of the State, or their place of residence is un- 
known, upon an affidavit thereof being made, such instrument 
may be proved for record by the affidavits of two or more disin- 
terested witnesses, proving the handwriting of the grantor or ma- 
ker, and of least one of the subscribing witnesses, which proof 
shall be certified and endorsed, or annexed to the instrument by 
the officer. 

In all cases where witnesses are examined, the certificate should 
set forth their name. 

A power of attorney for conveyance of real estate, and all 
bonds, mortgages, &c. affecting the same in law or equity, 
must be acknowledged or proved, and certified for record in like 
manner as deeds. 

A deed made out of this State, without the foregoing requisites, 
would not be good for record in any case, nor between the parties, 
except so far as equity would aid a defective execution. 

16. Please answer a similar question with respect to a will. 

A. Every person over twenty-one years of age, of sound mind, 
may by will in writing devise all the estate, real, personal or mixed, 
which he or she hath or may have at death. If the will is olo- 
graphic, (wholly written by the testator,) it needs no witnesses, but 
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must be signed by the testator, or by some person in his or her 
presence and by his or her direction. If the will be not wholly 
written by the testator, it must be attested by two or more credi- 
ble witnesses, above the age of fourteen years, subscribing their 
names in the presence of the testator. 

No nuncupative will can be established unless it be made in the 
time of the last sickness of the deceased, at his or her habitation or 
where he or she hath resided for ten days next preceding, except 
when the deceased is taken sick from home and dies before he or 
she returns to such habitation: nor is such will good when the 
value of the estate exceeds thirty dollars, unless it be proved by 
three credible witnesses that the testator called on some person to 
take notice or bear testimony, or words of import that such is his 
or her will. No proof of a nuncupative will can be received within 
fourteen days after the testator’s death, nor until those entitled to 
the inheritance, had there been no will, have been cited to contest 
the same: norcan any such will be probated after the lapse of six 
months from the time of speaking the testamentary words, unless 
the same or the substance thereof shall have been committed to 
writing within six days after making such will. Whenever such 
will is probated, the evidence must be committed to writing, 


sworn to and subscribed by the witnesses in open Court, and re- 
corded. 


No parent can by will disinherit his or her child or children, of 
more than one fourth of the estate, unless for certain causes to be 
assigned in the will, and proved to be true by the devisee or 
legatee taking the estate. These causes are prescribed by law, 
and are as follows: 1. personal violence committed by a child on 
the parent, after such child is sixteen years of age ; 2. the attempt 
of the child after such age to slander or defame the parent by 
imputing offences punishable by law, or ascribing acts calculated 
to bring either of them into disrepute and disgrace in the com- 
munity. 

An olographic will is probated on proof by two witnesses of 
the handwriting of the testator, made by affidavit in open Court, 
or by deposition, subscribed by the witnesses and filed in Court. 
Other written wills are probated on proof of one subscribing wit- 
ness taken in open Court and subscribed by the witnesses: if the 
witnesses are non-residents of the county, or are unable to attend 
the Court, then their proof may be taken by deposition. If the 
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witnesses are all dead, then proof by two witnesses of their hand- 
writing, and that of the testator is admitted. 

As to the validity of a will made out of the State, so far as it 
relates to property in this State, it must be in conformity to the 
laws of this State ; but any will, probated according to the laws 
of any of the United States, or Territories, or any other country, 
may be filed and recorded here on application, and production of 
a copy of the will and probate thereof, attested by the Clerk of 
the Court where it is probated, and the seal of the Court, if there 
be one, together with a certificate of the Judge, or presiding mag- 
istrate, that the attestation is in due form. Such filing and re- 
cording do not establish its validity, but it may be contested as the 
original might have been. 


17. Does your law allow foreign executors, administrators, or guardians, to act in 
your State in relation to property therein? 


A. As to executors and administrators Non-residents may be 
appointed executors or administrators in this State ; but no foreign 
executor or administrator, as such, has any authority over the 
estate of the decedent, situate in this State. When a will has 
been admitted to probate in any of the United States, or Terri- 
tories, or any foreign country, and the executors, or executor, 
named in such will, have qualified, and a copy of such will and 
probate has been filed and recorded in any Court of this State, as 
above stated may be done ; on application of such executors, let- 
ters testamentary will be issued to them here; and if letters of 
administration had been previously granted here, such letters will 
be revoked in favor of such executors. This is the only statutory 
provision we have in favor of foreign executors and administra- 
tors. 

As to foreign guardians. No non-resident can be a guardian of 
a minor in this State, unless it be the father or mother of such 
minor. 

Where a guardian and his ward are both residents of any other 
State or Territory of the United States, and such ward may be 
entitled to property in this State, such foreign guardian, on pro- 
ducing to the Probate Court of the county where such property is 
situated, a complete transcript from the records of a Court of com- 
petent jurisdiction, in the State or Territory where he and his 
ward reside, certified according to the acts of Congress, showing 
that he has been appointed guardian there, and has given bond 
and security in double the value of the property of the ward ; and 
also showing to the Court, that a removal of the property will not 
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conflict with the terms or limitations attending the right by which 
the ward owns the same, is entitled to receive letters of guardian- 
ship here, which will authorize him to sue for, recover, and re- 
move the property to the place of residence of his ward; or, if 
the property is in possession of an executor, administrator, or 
guardian, appointed here, the Court will order the property to be 
delivered to the foreign guardian for removal, provided all debts 
known to exist here against such property have been first paid. 

The benefits of this law, however, are not extended to any citi- 
zen of a State or Territory where a similar law does not exist. 

This is the only statutory provision we have relating to foreign 
guardians. But, before the passage of this law, and of that above 
cited in favor of foreign executors, our Supreme Court had de- 
cided, that if a foreign executor, administrator, or guardian, “ has, 
in virtue of his administration, reduced the personal property of 
the deceased, or his ward, there situated, into possession, so that 
he has acquired the legal title thereto, according to the laws of that 
country, and that property should be afterwards found here, or be 
carried away and converted against his will, he may maintain a 
suit here for such property in his own name and right, without 
taking out new letters; for he is, to all intents and purposes, the 
legal owner thereof, although he is so in the character of trustee 
for other persons.” The same doctrine was established by the 
Court in the case of a foreign administrator, guardian, &c. who 
had recovered a judgment in a foreign State, for property of the 
estate or ward, which property had been removed to this State be- 
fore execution of the judgment. 


18. What are the requisites of admission to your bar? And have you any law regu- 
lating Attorneys’ fees? 


A. The requisites of admission to the bar are, that the applicant 
produces a certificate from the County Court of his county, that 
he has resided in the State at least six months, that he is twenty- 
one years of age, and that he has a good reputation for moral 
character and honorable deportment, to the District Supreme 
Court; whereupon the Court appoints a committee of three prac- 
tising attorneys of good standing, who on an appointed day in . 
open Court examine the applicant, and if the Committee and 
Court are satisfied of his legal qualifications a report thereof is 
made and recorded ; and thereon a license is ordered to be grant- 
ed, which is signed by the Court and Clerk under the seal of the 
Court. No period of study is required as a prerequisite. 
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Attorneys, &c. who immigrate to this State from any other State 
of the Union, with a view of permanently residing here, may be ad- 
mitted to practise in our Courts, on producing to the Supreme 
or a District Court a license from any Circuit or District Court, or 
Supreme Court of the State from which he emigrated ; and also 
producing satisfactory evidence that he is a man of good reputa- 
tion for moral character and honorable deportment: without the 
prerequisite of six months’ residence. 

We have no distinction of grades as attorney, counsellor, and 
solicitor. 

We have no law regulating fees of attorneys. The whole sub- 
ject is between the client and counsel. But our laws are very 
stringent on attorneys for mal-practice or failure to pay over 
moneys collected. 





THE VETO POWER. 
[We take from the National Intelligencer, as convenient for future reference, the 
following list of bills vetoed, and of the Presidents who vetoed them. } 
W asHineTon. 

1. “An act for the apportionment of Representatives among the 
several States, according to the first enumeration.” April 5, 1792. 
Hi. R. 

2. “An act to ascertain and fix the military establishment of the 
United States.” February 28,1797. H. R. 


J. Apams—JNVone. 
Jerrerson—JVone. 


Mapison. 


1. “An act incorporating the Protestant Episcopal Church in 
the town of Alexandria, in the District of Columbia” February 
21,1811. H.R. 

2. “An act for the relief of Richard Tervin, William Coleman, 
Edwin Lewis, Samuel Mims, Joseph Wilson, and the Baptist 
Church at Salem Meeting-house, in the Mississippi Territory.” 
February 28,1811. H. R. 

3. “An act providing for the trial of causes pending in the re- 
spective District Courts of the United States, in cases of the ab- 
sence or disability of the Judges thereof.” April 3,1812. H. R. 

4. “An act supplementary to the acts heretofore passed, on the 
subject of a uniform rule of naturalization.” - November 6, 1812., 
H.R. Retained. 
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5. “An act to incorporate the subscribers to the Bank of the 
United States of America.” January 30,1815. Senate. 

6. “An act to set apart and pledge certain funds for internal 
improvements.” March 3,1817. H. R. 


Monroe. 
1. “An act for the preservation and repair of the Cumberland 
road.” May 4,1822. H.R. 
J. Q. Apams—lVone. 
JACKSON. 


1. “An act authorizing asubscription of stock in the Maysville, 
Washington, Paris, and Lexington Turnpike Road Company.” 
May 27,1830. H. R. 

2. “An act authorizing a subscription of stock inthe Washing- 
ton Turnpike Road Company.” May 31, 1830. Senate. 

3. “An act for making appropriations for building light-houses, 
light boats, beacons, and monuments, placing buoys, and for im- 
proving harbors and directing surveys.” Retained. [Second An- 
nual Message, Dec. 7, 1830.] 

4. “An act to authorize a subscription for stock in the Louisville 
and Portland Canal Company.” Retained. [Second Annual Mes- 
sage, Dec. 7, 1830.] 

5. “An act to modify and continue the act entitled An act to 
incorporate the subscribers to the Bank of the United States.” 
July 10, 1832. Senate. 

6. “An act for the improvement of certain harbors and the navi- 
gation of certain rivers.” Dec. 6, 1832. H.R. Retained. 

7. “An act providing for the final settlement of the claims of 
States for interest on advances to the United States made during 
the late war.” Dec. 6, 1832. Senate. Retained. 

8. “An act to appropriate for a limited time the proceeds of the 
sales of the public lands of the United States, and for granting 
lands to certain States.” Dec. 4, 1833. H.R. Retained. 

9. “An act to improve the navigation of the Wabash river.” 
Retained. [Sixth Annual Mess. Dec. 2, 1834.] 

10. “An act to appoint a day for the annual meeting of Con- 
gress.” June 9, 1836. Senate. 

11. “An act designating and limiting the funds receivable for 
the revenues of the United States.” March 3,1837. Retained. 


Van Buren—None. 
Harrison—JVone. 
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TyLer. 


1. “An act to incorporate the subscribers to the Fiscal Bank of 
the United States.” August 16,1841. Senate. 

2. An act “ to provide for the better collection, safe keeping, and 
disbursement of the public revenue, by means of a corporation, to 
be styled the Fiscal Corporation of the United States.” September 
9,1841. H.R. 

3. “An act to extend for a limited period the present laws for 
laying and collecting duties on imports.” June 29, 1842. H. R. 

4. “An act to provide revenue from imports, and to change and 
modify existing laws imposing duties on imports, and for other 
purposes.” August 9,1842. H. R. 

5. “ An act to repeal the proviso of the sixth section of the act 
entitled An act to appropriate the proceeds of the sales of the 
public lands, and to grant pre-emption rights.” December 14, 1842. 
H. R. Retained. 

6.“ An act regulating the taking of the testimony in cases of 
contested elections, and for other purposes.” December 14, 1842. 
H. R. Retained. 

7. Resolution “ directing payment of the certificates or awards 
issued by the commissioners under the treaty with the Cherokee 
Indians.” December 18, 1843. H. R. Retained. 

8. “An act making appropriations for the improvement of cer- 
tain harbors and rivers.” June 11, 1844. H. R. 

9. “An act relating to revenue-cutters and steamers.” February 
20, 1845. Senate. [Passed again by a two-thirds vote in each House. } 

10. “An act making appropriations for the improvement of the 
navigation of certain harbors and rivers therein mentioned.” Mar. 
3, 1845. H. R. Retained. 

Po.k. 

1. “An act making appropriations for the improvement of cer- 
tain harbors and rivers.” August 3, 1846. H. R. 

2. “An act to provide for the ascertainment and satisfaction of 
claims of American citizens for spoliations committed by the 
French prior to the 31st of July, 1801.” August 10, 1846. Senate. 

3. An act to provide for continuing certain works in the Terri- 
tory of Wisconsin, and for other purposes.” December 15, 1847. 
H. R. Retained. 
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NOTES OF RECENT DECISIONS. 


English Chancery, July, 1848. Jones v. Evans. [17 Law J. Rep. 
n. 8. Chy. 469.] 


VENDOR AND PURCHASER——CONTRACT FOR SALE-——SPECIFIC PERFORMANCE. 

An agreement was entered into with two vendors for the sale of two sixths of cer- 
tain leasehold property, together with other the estates and interest of the vendors 
therein. It turned out that the vendors were only entitled to two twenty-one parts 
each of the estate. Held, that the purchaser was entitled to specific performance of 
the contract to the extent of the vendors’ interests, with a proportionate abatement. 


English Chancery, August, 1848. Walker v. Camden. [17 Law J. 
Rep. n. s. Chy. 488.} 


WILL——LEGAL REPRESENTATIVES——NEXT OF KIN. 

A testator gave his residuary estate to his son for life, with remainder to his chil- 
dren ; and upon the decease of his son, if he should die without issue, he directed that 
one fourth should be paid to his nephew, if he should be then living, and if not, 
then to his legal representative or representatives. The nephew died before the tenant 
for life, who died without issue. Held, that the next of kin of the nephew were enti- 
tled to his share of the estate. 


Queen’s Bench, February, 1847. De Medina v. Grove and others. 
[17 Law J. Rep. n. s. Q. B. 321.) 


PLEADING——CASE—VEXATIOUS PROCESS——-MALICE AND WANT OF REASONABLE 


OR PROBABLE CAUSE. 
In an action for endorsing a writ of ca. sa., and imprisoning the plaintiff thereon for 


a larger sum than was due on the judgment (part having been paid,) and for endorsing 
a fi. fa. and seizing the plaintiff’s goods for a greater sum than was due on a second 
judgment,—Held, that the declaration in such a case is insufficient, if it do not contain 
averments of malice and of want of reasonable and probable cause. 


Queen’s Bench, May, 1848. Grace Humble v. Hunter. [17 Law J. 
Rep. n. s. Q. B. 350.) 


PRINCIPAL AND AGENT——EVIDENCE——VARYING WRITTEN CONTRACT——CHARTER 


PARTY. 
In an action on a charter party, which purported to be made by A B, “ owner of the 


ship Ann,”’ &c., it is not competent to give parol evidence that A B acted not as owner, 
but as agent for the real owner in making the charter party. 


Queen’s Bench, July, 1848. The Queen v. James Lord. [17 Law J. 
Rep. n. s. Q. B. 352.] 


INFANT——CONTRACT—MASTER AND SERVANT—CONVICTION. 

A contract whereby an infant agreed to enter into the service of a master for twelve 
months, at certain weekly wages, and to serve him at all times during that term, and to 
work fifty-eight hours a week, contained a proviso, that in case the steam-engine should 
be stopped from accident, or any other cause, the Master might retain all wages of the 
servant during that time. Held, that the agreement was void against the infant, and 


that a conviction for abseuting himself from such service could not be supported. 
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English Common Pleas, April 1847. Cundell and another v. Dawson. 
[17 LawJ Rep. n.s. C. P. 311.) 


STATUTE——ILLEGALITY——GOODS SOLD AND DELIVERED. 
When a statute, for the purpose of protecting the buyers, prescribes regulations to be 
followed in the sale and delivery of an article, the vendor cannot recover the price of 
such article sold and delivered by him, without observing the regulations. 


English Common Pleas, June, 1848. Brownyv. Chapman. [17 Law 
J. Rep. n. s. C. P. 329.) 


TRESPASS——FALSE IMPRISONMENT——ACT OF MAGISTRATE——EVIDENCE. 

B voluntarily attended before a magistrate to answer a charge of embezzlement, 
which C then preferred against him. Before taking the depositions formally, the magis- 
trate said, ‘Do you intend giving him into custody for it?’ C replied, “I do give him 
into custody.’’ B was then told by one of the constables to go into the dock. Held, 
that the act of C amounted to no more than calling on the magistrate to exercise his ju- 
risdiction; and that the placing B in the dock must be referred to the authority of the 
magistrate, and that C was not liable in trespass for the consequent imprisonment. 


Exchequer of Pleas, December, 1847. Wetherell, Clerk, v. Langston. 
[17 Law J. Rep. n. s. Ex. 338.] 


COVEN ANT——JOINDER OF CO-COVENANTEE——PLEADING——DISCLAIMER. 

A, by indenture, covenanted with B and C, their executors, administrators, and as- 
signs, to pay asum of money, to be held by them on certain trusts. C did not assent to 
or execute the deed, and subsequently by an indenture, to which neither A nor B were 
parties, disclaimed all the trusts of the first indenture. Held, that B could not alone sue 
A upon the covenant during the life-time of C. 


Exchequer of Pleas, July, 1848. Middleditch v. Ellis. [17 Law J. 
Rep. n. s. Ex. 365.] 


DEBT ON SIMPLE CONTRACT——SPECIALTY—-SUBSEQUENT STATEMENT OF AC- 
COUNT. 

The plaintiff was mortgagee under a mortgage from the defendant to him, with a 
power of sale in the event of non-payment of a certain sum of money, which was fur- 
ther secured by a bond given by the defendant to him. The property was afterwards 
sold by the plaintiff under the power, but did not produce sufficient to discharge the 
debt. An account was then stated between the plaintiff and the defendant, charging 
the defendant with the full amount of the principal and interest, and giving him credit 
for the net proceeds of the sale. The defendant admitted the correctness of the amount 
and promised to pay the balance, to recover which the plaintiff brought an action of 
debt on simple contract for money lent, and on account stated. Held, that the debt hav- 
ing been secured by specialty, the action could not be maintained. 





NOTICE. 


We have received Answers for Wisconsin, from Cuarirs H. Ture, Esq., of Mil- 
waukie, which will appear in the next number. We also have Answers for Indiana, by 
T.S. Sranrrerp, Esq., and for Tennessee, by E. W. Munrorp, Esq. As we have here- 
tofore published Answers for these States, we shall defer the publication of these so long 
as we have Answers for States, for which none have heretofore been published. 
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